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 1.  TIME:  9:00   CASE#: MSC16-00856 
CASE NAME: MARIN COMMUNITY COLLEGE  VS.  MARCY WONG 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY MARCY WONG & DONN LOGAN ARCHITECTS 
* TENTATIVE RULING: * 
 
 Defendant Marcy Wong & Donn Logan Architects’ (“MWDL”) motion for summary 
adjudication is granted in part and denied in part.   
   
 The threshold inquiry on this motion is whether MWDL can obtain summary adjudication 
of issues within the two causes of action at issue.  The District argues that summary 
adjudication cannot be granted to Defendant because the motion does not completely dispose 
of a cause of action, an affirmative defense, a claim for damages or an issue of duty.  See CCP 
Section 437c(f)(1).  “The purpose of the enactment of CCP Section 437c(f)(1) was to stop the 
practice of piecemeal adjudication of facts that did not completely dispose of a substantive 
area.”  See Catalano v. Superior Court (2000) 82 Cal.App.4th 91, 97.   
  
 Catalano, supra, 82 Cal.App.4th 91 involved five separate claims.  Plaintiffs in the case 
sought summary adjudication of a claim for damages -- punitive damages as to the five claims.  
The trial court granted defendants’ motion for summary adjudication on four of the claims, while 
denying it as to the fifth.   
 
 The Court of Appeal ordered issuance of a writ of mandate, directing the trial court to 
vacate its order granting partial summary adjudication and enter an order denying summary 
adjudication with regard to punitive damages.  The Court held that summary adjudication is not 
properly granted as a “piecemeal disposition of some of the asserted facts within a claim for 
punitive damages, but may only be granted when an entire claim for punitive damages is 
eliminated.”  Id. at 92.   
 
 Obviously, MWDL’s motion does not concern a claim for damages.  However, the District 
contends that it still only disposes of “asserted facts” as part of a piecemeal adjudication of the 
causes of action.   
 
 In interpreting CCP Section 437c(f), courts have made a distinction in dealing with partial 
summary adjudication of a cause of action.  Essentially, if different legal theories are combined 
in one cause of action, CCP Section 437c(f) and the case law interpreting it, appear to allow 
summary adjudication as to those separate theories.  Lilienthal & Fowler v. Superior Court 
(1993) 12 Cal.App.4th 1848 is a good example. 
 
 In Lilienthal, supra, 12 Cal.App.4th at 1848, the Court of Appeal considered whether the 
1990 revision to Section 437c, subdivision (f) permitted a motion for summary adjudication 
challenging “a separate and distinct alleged obligation or claim” even though combined with 
other wrongful acts and pleaded as a single “cause of action.”  Id. at 1854.  The Court of Appeal 
issued a preemptory writ of mandate, directing the trial court to consider the motion on its 
merits.  The Court explained: 
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In our judgment the clearly articulated legislative intent of Section 437c(f), is 
effectuated by applying the Section in a manner which would provide for the 
determination on the merits of summary adjudication motions involving separate 
and distinct wrongful acts which are combined in the same cause of action.  To 
rule otherwise would defeat the time and cost saving purposes of the amendment 
and allow a cause of action in its entirety to proceed to trial even where, as here, 
a separate and distinct alleged obligation or claim may be summarily defeated by 
summary adjudication.” 
 

Id. at 1854-1855.   
   
 Other examples include:  Exxon Corp. v. Superior Court (1997) 51 Cal.App.4th 17672, 
1688, where defendant obtained summary adjudication of a contract claim even though it was 
combined in a single cause of action with an anti-trust claim.  Similarly, in Mathieu v. Norrell 
Corp. (2004) 115 Cal.App.4th 1174, 1188, the court considered an employee’s complaint of 
sexual harassment and retaliation for complaining about the harassment to be separate bases 
for employer liability and not separate invasion of rights.  
  
 However, whether a complaint, in fact, asserts one or more separate theories in one 
cause of action depends on whether it alleges invasion of one or more primary rights.  “The 
primary right theory is a theory of code pleading that has long been followed in California.  It 
provides that a “cause of action” is comprised of a “primary right” of the plaintiff, a corresponding 
“primary duty” of the defendant, and a wrongful act by the defendant constituting a breach of 
that duty.”  See Hindin v. Rust (2004) 118 Cal.App.4th 1247, 1257.  The primary right is simply 
the plaintiff’s right to be free from the particular injury suffered.  It must therefore be 
distinguished from the legal theory on which liability for that injury is premised.  Id. at 1257.  
(emphasis in original) 
 
 The District contends that it is asserting the primary right to be free from loss or damage 
caused by MWDL’s failure to competently perform its professional services required by the 
Agreement and required by the standard of care in the architectural profession.  The District 
contends that it is pursuing two distinct and separate primary rights and the facts asserted in 
those causes of action simply support the primary right invaded.  According to the District, 
to rule on two of the defects in MWDL’s design would be to “piecemeal” the “facts” in the two 
causes of action.    
 
 However, MWDL has taken pains in its notice to identify the two issues in each cause of 
action which were discovered in 2011 by the District and for which the District suffered damage.  
MDWL is not seeking summary adjudication of either cause of action, but only the separate and 
distinct issues of weatherization and cost overruns in each.   
 
 Edward Fineman Co. v. Superior Court (1998) 66 Cal.App.4th 1110 is helpful.  In Edward 
Fineman, a company maintained a payroll checking account at a bank, which required two 
signatures for a withdrawal.  Between January 1, 1991 and June 1, 1996, the bank honored and 
paid 83 checks in the amount of $248,000 drawn on the company account that were signed by 
only one of the two required signers.  In July 1997, the company filed an action against the bank 
for breach of contract and negligence.  The bank moved for summary adjudication on 23 checks 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/31/17 

 
 

- 3 - 

on the ground that the claims were time barred under the Commercial Code (Section 4111:  
three years to file action and Section 4406(f):  one year to discover and report losses due to 
unauthorized signatures).   
 
 The Court of Appeal held that the trial court’s order of summary adjudication was proper, 
even though plaintiff put all of its claims as to all 83 checks in the two causes of action for 
breach of contract and negligence.  The Court held that the trial court properly ordered summary 
adjudication for defendant as to those 23 checks drawn between January 1, 1991 and January 
1, 1993 on the grounds that they were barred by various statutes of limitation in the Commercial 
Code.  Id. at 1118-1126. 
 
 The same reasoning, as above, applies to the professional negligence cause of action 
and whether summary adjudication of the weatherization and cost overrun issues can be had. 
In this instance, there actually appear to be four separate claims that are subject to separate 
summary adjudication: (1) breach of contract based on the weatherization issues; (2) breach of 
contract based on the cost overrun issues; (3) professional negligence based on the 
weatherization issues; and (4) professional negligence based on the cost overrun issues.  
The cost overrun issues arise from alleged generally “inadequate design and assistance with 
construction administration,” i.e., something separate from the weatherization issues, and thus 
can be adjudicated separately.   

While the Court (and MWDL’s initial moving papers), break the motion into four distinct 
categories, two tort and two contract, MWDL also argues that where there is a contract claim and 
a tort claim, the court must determine which claim is the gravamen of the dispute, and select the 
statute of limitations appropriate to that claim.  This principal does not apply here.  In addition to 
liability in tort for negligent conduct, a professional may also be liable for the breach of a contract 
entered into with his or her client. See Neel v. Magana, Olney, Levy Cathcart & Gelfand (1971) 6 
Cal.3d 176, 180-182; L.B. Labs, Inc. v. Mitchell (1952) 39 Cal.2d 56, 62-63.  A professional who 
expressly contracts to accomplish or avoid a specific result will, even in the absence of negligence, 
be liable for breach of contract if he or she fails to comply.  (See also Depenbrok v. Kaiser 
Foundation Health Plan, Inc. 79 Cal.App.3d 167, 170-171 [warranty that sterilization would be 
permanent]; Crawford v. Duncan (1923) 61 Cal.App. 647, 649-651 [warranty that radium 
treatment would not leave scar].)  Under those circumstances, the “gravamen” theory does not 
apply, because he contract claim has a distinct legal basis.  Moreover, if a professional’s act or 
omission constitutes both a breach of a legal duty of care and a breach of a contractual duty, the 
client may elect between tort and contract remedies.  In the absence of some substantial prejudice 
to the defendant, the plaintiff is not required to make this election prior to trial but may submit both 
the tort and contract claims to the jury.  See Weaver v. Bank of America (1963) 59 Cal.2d 428, 
432; Acadia Cal., Ltd. v. Herbert (1960) 54 Cal.2d 328, 336-337.  In most cases, the broader 
range of damages that may be awarded in tort actions will persuade counsel to pursue the tort 
cause of action.  However, if the professional breached an express contractual promise, but was 
not negligent, a breach of contract action may be the only available remedy.   

BREACH OF CONTRACT (FIRST CAUSE OF ACTION) 
 
 MWDL’s motion for summary adjudication the breach of contract cause of action as to 
the weatherization issues  and the cost overrun issues, i.e., items (1) and (2) above is denied.     
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 The breach of contract cause of action has a four year statute of limitations for actions 
“founded upon an instrument in writing.”  See CCP Section 337(1).  The first cause of action for 
breach of contract is founded on a writing.  The writing is not only attached to the pleadings but 
also to the declarations in support of the motion.  Hence, the four year statute applies to this 
claim.  And, even if the court uses the latest dates for discovery of the District’s damages from 
the weatherization issues and the cost overrun issues (October and November 2011), the 
District’s breach of contract claim would still be timely.  Four years from discovery of these 
issues would be October or November 2014.  This action was filed on March 24, 2014, before 
the statute of limitations had run. 
 
 MWDL argues that a two year statute should apply; specifically, CCP Section 339(1).  
However, that section clearly does not apply on its face, as it reads: 
 

A cause of action arising out of “a contract, obligation, or liability not founded 
upon an instrument in writing” is subject to a two year statute of limitations.   
 

See CCP Section 339(1).  This statute applies to oral contracts; the parties do not have an oral 
contract.  MWDL nevertheless argues that courts have interpreted the phrase “liability not 
founded on a writing” to include allegations of professional negligence by an architect where the 
only allegations are for economic damages.  See Roger Smith v. SHN Consulting Engineers & 
Geologists (2001) 89 Cal.App.4th 638, 642-643.   
 
 However, this case is not one about liability “not founded on a writing.”  While it is true 
two different theories of liability are alleged – a breach of contract claim and a tort – that does 
not make them the same claim.  The contract claim is not based on a tort; the contract claim is 
based on violations of obligations set out in the contract itself.  The four year statute applies, 
and summary adjudication of the issues in the first cause of action is denied.   
 
PROFESSIONAL NEGLIGENCE (SECOND CAUSE OF ACTION) 
 
 MWDL’s motion for summary adjudication of the professional negligence cause of action 
as to the weatherization issues (i.e., item (3), is denied, and as to the cost overrun issues, (i.e., 
item 4) is granted.  MWDL simply states that a two year statute of limitations applies to a 
professional negligence claim against an architect for his negligent design.  That is not entirely 
true.  A professional negligence claim against an architect can have either a four or two year 
statute of limitations.  The four year statute of limitations.  See CCP Section 337.1 provides, 
in relevant part: 
 

(a) Except as otherwise provided in this section, no action shall be brought to 
recover damages from any person performing or furnishing design, 
specifications, surveying, planning, supervision or observation of 
construction or construction of an improvement to real property more than 
four years after the substantial completion of such improvement for any of 
the following: 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/31/17 

 
 

- 5 - 

(1) Any patent deficiency in the design, specification, surveying, 
planning, supervision or observation of construction or 
construction of an improvement to, or survey of, real property. 

(2) Injury to property, real or personal, arising out of any such patent 
deficiency. 

(3)  Personal injury or wrongful death arising out of such a patent 
deficiency. 

 ... 
 

See CCP Section 337.1. 
 
 The two year statute is CCP Section 339(1), referenced above.   
 
 The four year limitations period applies to actions involving patent deficiencies existing 
at the time of substantial completion of the improvements, as well as to actions involving patent 
deficiencies that arise after substantial completion.  See Tomko Woll Group Architects v. 
Superior Court (1996) 46 Cal.App.4th 1326, 1336.  This limitations period does not apply to 
claims of injury based on patent deficiencies that no longer exist on substantial completion of 
construction.  See Roger Smith, supra, 89 Cal.App.4th at 647.  Therefore, claims of economic 
losses sustained due to alleged construction delays and errors are not governed by this 
limitations period, if the patent deficiencies have been corrected by the time of substantial 
completion.  Id. at 646-647.  
 
 A patent deficiency is a deficiency that is apparent by reasonable inspection.  See 
CCP 337.1(b)   The test to determine whether a deficiency is patent is not a subjective one, 
applied to each individual user; rather, it is an objective test based on the reasonable 
expectations of the average consumer.  See Delon Hampton & Associates, Chartered v. 
Superior Court (2014) 227 Cal.App.4th 250, 256; The Luckman Partnership, Inc. v. Superior 
Court (2010) 184 Cal.App.4th 30, 36. 
   
  1. Weatherization issues 
 
 The FAC alleges that the Fine Arts Building was “substantially completed” in January or 
February 2011.  By that time, the District’s faculty had moved back into the building and classes 
had resumed.  It is also in January or February 2011 that the “weatherization” issues arose.  
Those issues would presumably fall into the four-year statute due to the substantial completion 
of the construction and the patency of the design defects.  The defects included:  a lack of 
overhangs over open walkways, a lack of awnings, water flowing under roll-up doors and into 
classrooms, wet sun shades, etc.  Four years from January or February 2011 would be January 
or February 2014.  The District’s action was not filed until March 24, 2014.  Thus, under the 
four- year statute, the professional negligence claim regarding weatherization was timely.  
 
  2.  Cost overruns 
 
 As instructed by Roger Smith, supra, 89 Cal.App.4th at 647, Section 337.1 does not 
apply to claims of injury based on patent deficiencies that no longer exist upon substantial 
completion.  “Hence, the statute is not applicable to an action to recover damages for a delay in 
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completion caused by patent deficiencies that have been corrected by the time of completion.”  
Id. at 647.  This would true for the aspect of this case concerning “cost overruns.”  The 
undisputed evidence shows that all the change orders were paid by October 2011; hence, the 
District’s damages for delay had been accepted and paid.  The two year statute would apply to 
the cost overrun aspect.  Clearly, this piece of the professional negligence claim would be 
barred, as the last change order was paid in October 2011.  
 
 The District concedes that the professional negligence cause of action is governed by 
the two year statute of limitations.  The District does not mention CCP Section 337.1.  The 
District contends that the two year statute does not apply because the contract between the 
parties expressly stated that “the applicable statute of limitations shall not commence to run” 
until “the date of issuance by the District of the final Certificate of Payment or termination of the  
Agreement, whichever is earlier.”  See Nelson Decl., Exhibit 1, Section 28.1.   
 
 The contract reads, in relevant part: 
 

As between the parties to this Agreement:  as to all acts or failures to act by 
either party to this Agreement, any applicable statute of limitations shall 
commence to run on the date of issuance by the District of the final Certificate of 
Payment, or termination of this Agreement, whichever is earlier.  This section 
shall not apply to latent defects as defined by California law or negligence 
claims, as to which the statute of limitations shall commence to run on 
discovery of the defect and its cause. 

 
See Nelson Decl., Exhibit 1, Section 28.1.  (emphasis added) 
 
 The final Certificate of Payment for the Fine Arts Project was not issued until April 2012.  
See Ward Decl., Exhibit 3; Nelson Decl., Exhibit 3.   
 
 However, there is a clear exception for negligence, which is the claim at issue in the 
second cause of action.  Negligence claims against the architect would commence to run on 
discovery of the defect, and the undisputed evidence shows that discovery of the weatherization 
problems occurred no later than November 2011 and discovery of the delays due to MWDL’s 
negligence occurred no later than October 2011.  Hence, the date of the final Certificate of 
Payment would be irrelevant to this claim. Because this claim is governed by the two-year 
statute, and the complaint was not filed within two years of the completion of all change orders, 
the claim is not timely. 
 
 MWDL’s request for judicial notice is denied.  The pleadings are a part of the court’s own 
file and do not need to be judicially noticed. 
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 2.  TIME:  9:00   CASE#: MSC16-01293 
CASE NAME: SCHORNO  VS.  GANN-DESIMONE 
HEARING ON MOTION TO COMPEL ANSWERS TO INTERROGATORIES 
FILED BY NANCY S. GANN-DESIMONE 
* TENTATIVE RULING: * 
 
Defendant Nancy Gann-Desimone moves to compel further responses to her sets of (1) form 

interrogatories, Set One (Amended); (2) Requests for Admission, Set One (Amended); 

(3) Requests for Admission, Set Two, and (4) Form Interrogatories, Set Two.  The first two items 

are accompanied by a proof of serviced showing service by mail on June 1, 2017, making 

responses due July 5, 2017.  The moving papers do not attest to service of the latter two 

discovery requests.  This motion was filed June 22, 2017.  As a result, the moving papers do not 

set forth the nature of the responses, if any, or any effort to comply with the court’s discovery 

facilitator program, per Local Rule 3.300.   

In their opposing papers, Plaintiffs set forth some history with respect to an earlier set of Form 

Interrogatories and Requests for Admission, served in December of 2016.  Plaintiffs responded 

and the parties ultimately met with a discovery facilitator on May 30, 2017.  They also state that 

the discovery requests served on June 1, 2017, are substantially different from the earlier 

discovery, and further state that they served responses on July 5, 2017.  They also point out 

that Defendant’s motion does not include a Separate Statement in compliance with California 

Rules of Court 3.1345(c).  Plaintiffs request $4,071 in attorney fees/sanctions pursuant to Code 

of Civil Procedure sections 2023.010(b), 2023.020, and 2030.300(d).   

Since the responses were not even due when the motion was filed, it must be denied, and is not 

substantially justified.  The amount of hours set forth to prepare the response (11.3), is 

excessive, however.  Accordingly, the Court (1) denies the motion; and (2) awards a sanction of 

$2,000, to be paid within sixty days of this order. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-02176 
CASE NAME: MARTINEZ  VS.  ABRAMS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY FRANCISCO HERNANDEZ MARTINEZ 
* TENTATIVE RULING: * 
 
Granted.  The grounds for the motion are established and there is no opposition. 
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 4.  TIME:  9:00   CASE#: MSC17-00167 
CASE NAME: ZALOUMIS  VS.  OCWEN LOAN SERVICING 
HEARING ON OSC RE: PRELIMINARY INJUNCTION AGAINST TRUSTEE SALE 
FILED BY CHARLES ZALOUMIS 
* TENTATIVE RULING: * 
 
This is a wrongful foreclosure case. On January 25, 2017 Plaintiff Charles Zaloumis (“Plaintiff” 
or “Zaloumis”) filed a Complaint against Defendants Ocwen Loan Servicing, LLC (“Ocwen”), 
Western Progressive, LLC (“Western Progressive”), and Does 1-100 (collectively, 
“Defendants”). The Complaint alleged causes of action for (1) violation of Civ. Code § 2923.55; 
(2) violation of Civ. Code § 2924.17; (3) violation of Civ. Code § 2923.6; (4) negligence; 
(5) violation of Cal. Bus. & Prof. Code § 17200; and (6) accounting. 

On January 31, 2017, Plaintiff filed an Ex Parte Application for Temporary Restraining Order 
(“TRO”). The Court heard the Ex Parte Application, granted the TRO, and entered an Order to 
Show Cause (“OSC”) to show why a preliminary injunction should not be granted, enjoining the 
Trustee’s Sale of the Subject Property. The OSC was originally set for March 27, 2017. The 
parties filed several stipulations to set new hearing dates on the OSC: first to May 1, 2017, 
then to June 12, 2017, and then finally to July 31, 2017. 

Evidentiary Objections 

Plaintiff’s Objections to the Declaration of Katherine Ortwerth and exhibits thereto are overruled. 

Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.” Korean Philadelphia Presbyterian Church v. 
California Presbytery (2000) 77 Cal.App.4th 1069, 1084. 

The burden is on Plaintiff to show all elements necessary to support issuance of a preliminary 
injunction. O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.  

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” Whyte v. 
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

Analysis 

In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of establishing 
a reasonable probability of success on the merits. Association for Los Angeles Dept. Sheriffs v. 
County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction will not issue if it 
appears the plaintiff will not prevail. SB Liberty, LLC v. Isla Verde Ass’n, Inc. (2013) 217 
Cal.App.4th 272, 280. 

Here, in the Complaint, Plaintiff alleges six causes of action – (1) violation of Civ. Code 
§ 2923.55; (2) violation of Civ. Code § 2924.17; (3) violation of Civ. Code § 2923.6; 
(4) negligence; (5) violation of Cal. Bus. & Prof. Code § 17200; and (6) accounting. 
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Violation of Civ. Code § 2923.55 

Plaintiff alleges that Ocwen never contacted him prior to recording the Notice of Default, in 
violation of the Homeowner Bill of Rights (“HBOR”) (Civ. Code § 2923.55). See Complaint at 
¶ 38. Ocwen, in Opposition to the Motion for Preliminary Injunction, has introduced evidence of 
its attempts to contact Plaintiff by mail and phone on or around February 9, 2015 and February 
19, 2015. See Declaration of Katherine Ortwerth in Support of Opposition to Motion for 
Preliminary Injunction (“Ortwerth Decl.”) ¶ 8, Ex. 6, 7. 

Even if the court had sustained Plaintiff’s objections to this evidence, it would have reached the 
same result with respect to this claim. Plaintiff does not argue or provide evidence that had he 
been in contact with Ocwen, he would have applied for or qualified for a Loan Modification. In 
the absence of such allegations, Plaintiff has not demonstrated he is likely to prevail on this 
cause of action. Notwithstanding the evidentiary dispute regarding whether Ocwen did, in fact, 
contact Plaintiff prior to the recording of the Notice of Default, Plaintiff has not provided any 
evidence that any alleged technical violation of HBOR was material. See Civ. Code 
§ 2924.12(a)(1) (“a borrower may bring an action for injunctive relief to enjoin a material 
violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17.”) 
(emphasis added). 

Plaintiff has not demonstrated that he is likely to prevail on this claim. 

Violation of Civ. Code § 2924.17 

Civil Code § 2924.17 provides that “[A] mortgage servicer shall ensure that it has reviewed 
competent and reliable evidence to substantiate the borrower’s default and the right to 
foreclose, including the borrower's loan status and loan information.” Plaintiff alleges that 
Defendants “violated Civil Code section 2924.17 by filing and recording a Notice of Default with 
the County of Contra Costa, which [is] not accurate and supported by competent and reliable 
evidence.” Complaint at ¶ 64. This allegation is premised on Plaintiff’s allegation that the Notice 
of Default “contains a false Declaration of compliance with Civil Code section 2923.55.” 
Complaint at ¶ 67. However, as discussed further, above, Ocwen has introduced evidence of its 
attempts to contact Plaintiff.  

Plaintiff has not demonstrated that he is likely to prevail on this claim.  

Violation of Civ. Code § 2923.6 

Plaintiff alleges that Ocwen violated § 2923.6 by noticing a trustee’s sale on the Subject 
Property prior to issuing a written denial of his appeal from the denial of his loan modification 
application. Complaint at ¶¶ 73, 74. 

Civil Code § 2923.6 prohibits “dual tracking,” wherein a “borrower’s mortgage servicer, a 
mortgage service, mortgagee, trustee, beneficiary, or authorized agent” records a notice of 
default or notice of sale, notwithstanding a pending application for a first lien loan modification. 
Civ. Code § 2923.6. The ban on “dual tracking” becomes effective once the borrower submits a 
“complete application for a first lien loan modification.” Civ. Code § 2923.6(c). 

Ocwen has introduced evidence that Plaintiff’s loan modification application was denied in 
writing on February 26, 2016 (Ortwerth Decl. at ¶ 14, Ex. 20); that Plaintiff’s appeal was 
received via email on March 31, 2016, and denied in writing by email on April 1, 2016 (Id. at 
¶ 14, Exs. 21, 22); and that the Notice of Trustee’s sale was recorded on April 25, 2016 (twenty 
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four days after Plaintiff’s appeal was denied in writing). Complaint, Ex. D. These facts do not 
demonstrate a violation of § 2923.6.  

Even if Ocwen’s evidence were excluded, HBOR provides relief only for a “material” violation of 
the dual tracking statute. Civ. Code, § 2924.12, subds. (a) and (b). Plaintiff has failed to allege 
that any technical violations of the dual tracking provisions were “material,” in the sense that but 
for those violations, Ocwen would have agreed to a loan modification agreement Plaintiff could 
have afforded. In the absence of such allegations, Plaintiff has failed to allege that he was 
damaged by any alleged technical violations of § 2923.6. 

Plaintiff has not demonstrated that he is likely to prevail on this claim. 

Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

A lender may owe a borrower duties of care under Civil Code § 1714. See Daniels v. Select 
Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; Alvarez v. 
BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-949; Jolley v. 
Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872. 

Defendants demur to this claim in part on the grounds that they owe no duty of care to Plaintiff. 
Under the foregoing case law, however, Defendants can be said to owe a duty of care to 
Plaintiff. Plaintiff alleges that Defendant breached its duty by “(1) failing to review Plaintiff’s 
applications in a timely manner; (2) misplacing Plaintiff’s application documents; (3) 
misrepresenting the status of Plaintiff’s loan modification applications; (4) misrepresenting the 
status of the foreclosure; and (5) recording an NTS and scheduling a foreclosure sale in 
violation of public policy and without legal authority to do so.” Complaint at ¶ 80. However, the 
Complaint fails to allege how Defendant’s alleged negligent conduct caused Plaintiff’s default. 
In the absence of such a nexus, Plaintiff has not demonstrated that he is likely to prevail on 
this claim. 

Violation of Cal. Bus. & Prof. Code § 17200 

California’s unfair competition law (“UCL”), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of is the alleged HBOR violations, as well as 
“[n]egligently processing Plaintiff’s applications for a loan modification,” “[m]isrepresenting the 
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status of Plaintiff’s loan modification application,” and “[m]isprepresenting the status of the 
foreclosure.” Complaint at ¶ 87(d)-(f). However, Plaintiff’s Complaint is bereft of allegations 
which would demonstrate economic injury and causation. Plaintiff’s alleged harms all relate to 
the non-judicial foreclosure process and were proximately caused by his default on the Loan. 
In the absence of allegations that he incurred a “personal, individualized loss of money or 
property in any nontrivial amount” (Kwikset, 51 Cal.4th at 325), that was caused by Defendants’ 
allegedly unfair and fraudulent conduct, Plaintiff has not demonstrated that he is likely to prevail 
on this claim.  

Accounting 

A cause of action for an accounting requires a showing that a relationship exists between the 
plaintiff and defendant that requires an accounting, and that some balance is due the plaintiff 
that can only be ascertained by an accounting. Brea v. McGlashan (1934) 3 Cal.App.2d 454, 
460; see also 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 819 at 236. An action for 
accounting is not available where the plaintiff alleges the right to recover a sum certain or a sum 
that can be made certain by calculation. St. James Church of Christ Holiness v. Superior Court 
(1955) 135 Cal.App.2d 352, 359. 

Defendants argue that Plaintiff owes money on the mortgage loan at issue, and that Plaintiff has 
not alleged any facts that would infer that an accounting is necessary. Plaintiff did not respond 
to these arguments on Reply.  

Plaintiff has not demonstrated that he is likely to prevail on this claim. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749. 

Here, Plaintiff argues he will suffer the greater harm if the injunction does not issue, “not only 
because he will lose his home, but also because he will be left without a means of contesting 
Defendants’ HBOR violations.” Ex Parte Application for TRO at 14:7-8. Although loss of a home 
is significant, the Court may not issue the injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. Accordingly, the trial court must deny a motion for a preliminary injunction if there is no 
reasonable likelihood the moving party will prevail on the merits.” SB Liberty, LLC v. Isla Verde 
Assn., Inc. (2013) 217 Cal.App.4th 272, 280. As discussed further, above, Plaintiff has not 
demonstrated a reasonable likelihood of prevailing on the merits. 

Plaintiff’s motion for a preliminary injunction is denied. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/31/17 

 
 

- 12 - 

 5.  TIME:  9:00   CASE#: MSC17-00316 
CASE NAME: CORTEZ  VS.  WONG 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CORTEZ 
FILED BY OCWEN LOAN SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
Plaintiff has filed no opposition to the demurrer.  The Court notes that the matter initially was set 

for July 17, 2017.  Plaintiff appeared at a case management conference on July 7, 2017, at 

which she indicated that she had just received the moving papers, due to the fact that she had 

moved and did not notify the parties of her change of address.  The matter was continued to this 

date, and plaintiff was ordered to file a response no later than July 14, 2017. 

 Reviewing the complaint and demurrer independently, the Court finds that Plaintiff 

has failed to state a cause of action.  The various causes of action rely two particular facts: 

(1) defendants proceeded with transfer of the property while litigation was pending; and (2) the 

sale was not recorded timely, allegedly required to be within 15 days pursuant to Civil Code 

section 2924h(c).  With respect to the first fact, while it appears to be true, plaintiff has not 

alleged that there was any order of the court in place precluding the transfer.  Judicially 

noticeable records indicate that there was not, and the action ultimately was dismissed.  As to 

the second fact, the cited section does not require that the deed be recorded within fifteen days, 

it simply provides that if it actually is recorded within fifteen days, then the title will be deemed 

perfected on the date of the sale, rather than the date of recording.  The distinction is not 

relevant to this case.   

 Because there is no opposition, there is no reason to think that amending the complaint 

could be helpful.  The demurrer is sustained, without leave to amend. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00786 
CASE NAME: JOHNSON  VS.  JOHN MUIR 
HEARING ON DEMURRER TO COMPLAINT of JOHNSON 
FILED BY ROSEMARY DELGADO M.D., et al. 
* TENTATIVE RULING: * 
 

The general demurrer of defendants Rosemary Delgado, M.D., and her professional 
corporation to the Fourth Cause of Action, for Negligent Infliction of Emotional Distress (“NIED”), 
is overruled.  Defendants shall serve and file their answer on or before August 14, 2017.   
 

A bystander can recover for the emotional distress of witnessing an injury to another only 
if he can plead and prove he (1) is closely related to the injury victim; (2) was present at the 
scene of the injury-producing event at the time it occurred and then aware that it was causing 
injury to the victim; and (3) suffered serious emotional distress as a result of what he witnessed.  
(Keys v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, 488; see Thing v. La 
Chusa (1989) 48 Cal.3d 644, 667-668.)   
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In various NIED cases based on alleged medical negligence, courts have not found that 
a layperson’s mere “observation of medical procedures” is enough to satisfy the requirement of 
contemporary awareness of the injury-producing event.   (Bird v. Saenz (2002) 28 Cal.4th 910, 
918.)   “This is not to say that a layperson can never perceive medical negligence, or that one 
who does perceive it cannot assert a valid claim for NIED. To suggest an extreme example, a 
layperson who watched as a relative's sound limb was amputated by mistake might well have a 
valid claim for NIED against the surgeon. Such an accident, and its injury-causing effects, would 
not lie beyond the plaintiff's understanding awareness. But the same cannot be assumed of 
medical malpractice generally.”  (Ibid.)  To satisfy the second prong of the test – being “present 
at the scene of the injury-producing event at the time it occurs and [being] then aware that it is 
causing injury to the victim – a plaintiff seeking to recover damages for emotional distress for 
witnessing medical care must have a “contemporaneous sensory awareness of the causal 
connection between the negligent conduct and the resulting injury.”  (Id. at 918.)  The 
“awareness” must be an “understanding awareness.”  (Id. at 918-920).  However, the 
contemporary, understanding awareness need be only of the injury-producing event and its 
connection to the harm.  The plaintiff need not have a contemporary understanding awareness 
that “the defendant's conduct [is] negligent, as opposed to [merely] harmful.”  (Id. at 920.)  

 
These statements in Bird constitute the current formulation by the California Supreme 

Court of what is required to recover for NIED in a medical malpractice context.  However, they 
are based on a series of cases that came before Bird, which the court will now review, along 
with one case that came afterwards. 

 
In Justus v. Atchison (1977) 19 Cal.3d 564, 584-585 fathers of stillborn children, who 

had been present in the delivery rooms and observed the obstetrical procedures, were not 
permitted to recover for NIED because they were not aware until told by physicians that their 
children had not survived.  They lacked contemporaneous perception of the death as it 
occurred.  As stated by the court, the allegedly compensable emotional distress did not derive 
“from what [the plaintiff] saw and heard during the attempted delivery, but from what he was told 
after the fact.”  (Id. at 585.)  Therefore the court affirmed the trial court’s order sustaining a 
demurrer to the NIED cause of action.  
 

The next significant case is Ochoa v. Superior Court (1985) 39 Cal.3d 159.  The court 
described Ochoa’s facts and holding in Bird.  In Ochoa, “a boy confined in a juvenile detention 
facility died of pneumonia after authorities ignored his obviously serious symptoms, which 
included vomiting, coughing up blood, and excruciating pain. We permitted the mother, who 
observed the neglect and recognized it as harming her son, to sue as a bystander for NIED. . . . 
[W] e explained that ‘when there is observation of the defendant's conduct and the child's injury 
and contemporaneous awareness the defendant's conduct or lack thereof is causing harm to the 
child, recovery is permitted.’ . . . The injury-producing event was the failure of custodial 
authorities to respond significantly to symptoms obviously requiring immediate medical 
attention. Such a failure to provide medical assistance, as opposed to a misdiagnosis, 
unsuccessful treatment, or treatment that turns out to have been inappropriate only in 
retrospect, is not necessarily hidden from the understanding awareness of a layperson.”  (Bird, 
supra, 26 Cal.4th at 919-920.)  What distinguishes Justus from Ochoa is that Justus “essentially 
involved a situation where the fathers were unaware of a connection between the defendants' 
conduct and the injury,” whereas in Ochoa, the mother was aware.  (See Ochoa, supra, 39 
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Cal.3d at 168) 
 
In Hurlbut v. Sonora Cmty. Hosp. (1989) 207 Cal.App.3d 388, a mother, father, and child 

sued, alleging defendant did not perform a timely cesarean section, resulting in brain damage to 
the child.  The mother brought up the subject of a cesarean section at 4 a.m. when she was in a 
lot of pain and asked if the baby could be delivered surgically.  She testified that toward the end 
of labor she really did not know the baby was in trouble. She recalled the healthcare providers 
trying to push the baby back up inside of her.  She could recall little after that other than being 
wheeled out to the operating room.  She recalled being cut.  She pleaded to be put to sleep and 
she was.  After recovering from anesthesia, she observed her child under the care of hospital 
personnel.  The father testified he remained with his wife during most of her labor, watched the 
fetal monitor and became worried when the tracings changed, saw personnel rush into his wife's 
delivery room and transport her by gurney to surgery (knocking things over in the process), and 
observed his new daughter being given oxygen after her birth. He had asked the attendant 
nurse about the changes in the fetal monitor and was reassured that they had something to do 
with position changes.   

 
The court ruled that none of this was sufficient, because neither parent had observed an 

injury to the baby while treatment was being rendered, but only afterwards when the daughter 
was given oxygen.  Further, there was testimony that the fetal heart deceleration that caused 
the severe brain damage occurred while the mother was undergoing the cesarean section in a 
surgical room where her husband was not present.  Thus, the father was not present at the time 
of the injury during surgery and the mother was unconscious.  The court said, “Recovery is 
permitted where ‘there is observation of the defendant's conduct and the child's injury and 
contemporaneous awareness the defendant's conduct or lack thereof is causing harm to the 
child’ . . . There was no evidence of such ‘awareness’ here.  [¶] The most that can be said is that 
certain experiences allowed the parents to ‘deduce’ that some problem or injury had or would 
damage their child. There was no direct perception of injury. There is no evidence of any 
contemporaneous awareness that defendant's conduct was the cause of the prospective harm.  
It was not until after the fact that observations of the infant confirmed some injury.”  (Hurlbut, 
supra, 207 Cal.App.3d at 399.)  Therefore, the court overturned the jury’s verdict awarding 
plaintiffs damages on the NIED claim.   
 

In Breazeal v. Henry Mayo Newhall Mem'l Hosp. (1991) 234 Cal.App.3d 1329, a mother 
took her son to the emergency room with breathing problems.  The doctors surgically created an 
artificial airway, which subsequently failed.  The court said “the trial court correctly found that no 
evidence established that Mary [the mother] witnessed an event that caused injury to Matthew 
[her son] or that she contemporaneously was aware that any such event was causing him injury. 
There was evidence that at some point Mary saw [the defendant doctor] bent over Matthew, with 
blood on both of them. However, there was no evidence either that what [the doctor] was doing 
at that moment was ‘an injury-producing event,’ rather than an unsuccessful attempt to correct 
an already existing injury, or that Mary contemporaneously believed she was witnessing an 
injury-producing event. Absent such evidence, a plaintiff cannot recover damages for negligent 
infliction of emotional distress.”  Therefore the appellate court affirmed the granting of a nonsuit 
on the NIED claim. 

 
In Meighan v. Shore (1995) 34 Cal.App.4th 1025, the plaintiff wife sued for NIED 
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because she spent several hours with her husband in the coronary care unit after he was first 
admitted to the emergency room, feared her husband was having a heart attack, was trained as 
a nurse, knew that immediate care was essential, and was aware of a several-hour delay in the 
provision of care.  However, there was no objective evidence until the next morning that her 
husband had actually suffered a heart attack.  Thus, she was present to contemporaneously 
observe the injury-producing event – here the delayed treatment – but could not 
contemporaneously perceive the harm because no one could have perceived it until later.   

 
Of note, the actual holding in Meighan, which was a legal malpractice action, was that 

the attorney for the husband had a duty to inform his non-client, the wife, about her potential 
claim for loss of consortium.  The court therefore reversed the trial court’s order granting 
summary judgment to the lawyer.  Having found that a duty existed, the court did not even need 
to say anything about a potential NIED claim, but it did so anyway, and the case was later cited 
by Bird concerning what must be proven to recover for NIED.   

 
In Bird, supra, 28 Cal.4th 910, two adult daughters of a patient sued for NIED.  One of the 

daughters was in the hospital when a doctor inadvertently cut an artery during an operation to 
install a port for the administration of chemotherapy.  Neither daughter could base an NIED 
claim on that error because they had not witnessed it occur.  The closer issue was whether they 
could sue for observation of the following events.  One daughter was aware the procedure was 
expected to take about 20 minutes. After an hour had elapsed, she asked a hospital volunteer to 
see why the procedure was taking so long. Over the loudspeaker system, she heard the 
announcement, "[t]horacic surgeon needed in surgery, stat." She assumed the call related to her 
mother because she believed all other surgeries had been completed. An hour to an hour and a 
half later, the defendant physician came to the waiting room and told her they had more trouble 
inserting the port than they had anticipated; that when they went to insert it, they thought they 
got a bubble in the mother’s vein; and that they thought the mother might have had a mild 
stroke.  A little later, the daughter saw her mother being rushed down the hallway to the critical 
care unit.  The mother was bright blue.  A number of doctors surrounded the mother and were 
all running down the hallway, with her. The medical personnel rushed the mother into a room 
and closed the door behind them.  The daughter asked a doctor what was happening and he 
told her about the injured blood vessel and that it appeared all the blood went into the mother’s 
chest and she would need blood to keep her alive until a vascular surgeon arrived.  Ten or 
fifteen minutes later, the daughter saw that doctor running down the hall with multiple units of 
blood.  Later, the daughter saw her mother rushed to surgery.  The mother looked blue then, 
and the daughter knew her mother was positioned so as to keep blood moving to the heart. 

 
The plaintiffs characterized the injury-producing event as “defendants' failure 

immediately to diagnose and treat the damaged artery.”  The court said, “The problem with 
defining the injury-producing event [this way] . . . is that plaintiffs could not meaningfully have 
perceived any such failure.  Except in the most obvious cases, a misdiagnosis is beyond the 
awareness of lay bystanders. Here, what plaintiffs actually saw and heard was a call for a 
thoracic surgeon, a report of [the mother] suffering a possible stroke, [the mother] in distress 
being rushed by numerous medical personnel to another room, a report of [the mother’s] 
possibly having suffered a nicked artery or vein, a physician carrying units of blood and, finally, 
[the mother] still in distress being rushed to surgery. Even if plaintiffs believed, as they stated in 
their declarations, that their mother was bleeding to death, they had no reason to know that the 
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care she was receiving to diagnose and correct the cause of the problem was inadequate. 
While they eventually became aware that one injury-producing event--the transected artery--had 
occurred, they had no basis for believing that another, subtler event was occurring in its wake.”  
Therefore, the court held that summary judgment should have been granted to the defendant. 

 
Finally, in Keys v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, a 

patient’s sister and daughter sued for NIED.  The plaintiffs accompanied the patient to the 
hospital for thyroid surgery.  After the surgery, the plaintiffs were with the patient when the 
patient was treated by a team for respiratory distress.  One relative saw the patient, Knox, 
immediately after surgery while Knox was on a gurney waiting to be brought to her room. That 
relative testified that Knox “didn't look herself” and her skin appeared gray. Knox appeared to be 
very uncomfortable and in distress, and she was sweating.  Knox could not speak and was 
making a gurgling sound when she breathed.  Knox still appeared to be uncomfortable even 
after the respiratory therapist suctioned her twice.  The relative asked the nurse to call Knox's 
doctor because her condition was not improving. After the doctor arrived, the relative watched 
the doctor begin to examine the site of the surgery and then saw the Knox’s eyes roll back and 
her arm go up, and the doctor call code blue.  The relative was frustrated and upset because 
she felt there was no sense of urgency among the staff to determine why her mother was in 
distress; she thought that the nurses and others were not moving quickly enough. 

 
The other relative also saw Knox near the nurse's station before Knox was moved into 

her room. Knox indicated to her that she had a breathing problem. Knox looked uncomfortable 
and was panting.  She was perspiring and was clammy. The first suctioning performed by the 
respiratory therapist appeared to provide some relief.  The problem recurred and at this 
relative’s request, the respiratory therapist suctioned Knox again. The relative asked that the 
doctor be called.  After the doctor arrived, this relative saw him reach toward her Knox’ neck and 
Knox’ arm go up, and then someone called code blue. Everybody was then moving, and she 
and the other relative were pushed aside.  The lack of a sense of urgency before this upset her. 

 
The court held that these facts were sufficient to support the jury’s finding for the 

relatives on the relatives’ NIED claim stating, “The evidence here showed that plaintiffs were 
present when Knox, their mother and sister, had difficulty breathing following thyroid surgery. 
They observed inadequate efforts to assist her breathing, and called for help from the 
respiratory therapist, directing him at one point to suction her throat. They also directed hospital 
staff to call for the surgeon to return to Knox's bedside to treat her breathing problems. These 
facts could be properly considered by the jury to demonstrate that plaintiffs were 
contemporaneously aware of Knox's injury and the inadequate treatment provided her by 
defendant.”  The court defined the injury-producing event differently than the defendant did.  
“The negligence in this case was the failure of defendant to intubate the decedent or otherwise 
treat her compromised airway, not a failure to diagnose her postsurgical hematoma. The injury-
producing event here was defendant's lack of acuity and response to Knox's inability to breathe, 
a condition plaintiffs observed and were aware was causing her injury.” 

 
Turning to this case, at the pleading stage the court does not know what the negligence 

is because medical negligence may be pleaded generally.  (Guilliams v. Hollywood Hospital 
(1941) 18 Cal.2d 97, 100-102.)  And it does not know what plaintiff claims the injury-producing 
event is for the same reason.  However, defendant has not cited any authority requiring a 
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plaintiff to plead what the injury-producing event is in this type of case.  Further, the complaint is 
not uncertain, because defendants know issues they must meet. (Gressley v. Williams (1961) 
193 Cal. App. 2d 636, 643-644.)  So there is no basis to sustain the demurrer for uncertainty. 
 

Ultimately, the presented by this case is rarely resolved on a demurrer.  Of all of the 
cases that defendant cites, only two have been resolved on a demurrer, Ochoa, which permitted 
the claim to go forward and Justus, which did not. 

 
Suffice it to say that plaintiff has pleaded enough here to support recovery when the 

allegations are accepted as true, as they must be on demurrer.  (See Marzec v. Public 
Employees’ Retirement System (2015) 236 Cal.App.4th 889, 914-915.)  Plaintiff pleads that he 
was in the room as the baby was being delivered.  He saw its head begin to emerge, medical 
providers pushing the baby back into the canal, and the baby ultimately emerge limp and 
lethargic.  He also came to the delivery room with knowledge of complications in a prior delivery 
and of the risks of the current delivery due to large fetal size.  He observed medical personnel 
calling for an emergency cesarean section, but then going forward with a vaginal one only after 
an operating room was unavailable.  Throughout the birth of his son, he observed doctors and 
nurses reacting in a manner that indicated there was a problem with the baby and that the baby 
was in distress and was then being injured and he knew and believed that the baby and his wife 
were both in distress and were both being injured.   He knew that defendant failed to perform a 
cesarean and that this failure was causing injury to his unborn child as well as his wife. 
(Complaint, ¶ 41.)  Whether he can prove all this is for determination at summary judgment or 
trial, not on this demurrer. 

 
Justus is distinguishable because the plaintiffs there were not contemporaneously aware 

of the injury for which they sought compensation – witnessing the death of their babies:  
plaintiffs were not aware of the deaths until after the death-causing events occurred.  And while 
defendants’ other cases have less relevance because they were not decided on demurrer, the 
key ones are also distinguishable.   In Breazeal, the mother saw the doctor bent over her son 
doing something to him, and the doctor had blood on him, but there was no evidence either that 
what the doctor was doing at that moment was an injury-producing event, rather than an 
unsuccessful attempt to correct an already existing injury, or that the mother contemporaneously 
believed she was witnessing an injury-producing event.  In Meighan, the plaintiff feared her 
husband was suffering a heart attack and suffering a delay in necessary treatment, but she 
could not have perceived the injury – a heart attack – until the next morning when it was first 
capable of being diagnosed.  In Hurlbut, the father was not present during the ultimate cesarean 
delivery and the mother was unconscious.   Thus, each of these cases is distinguishable 
because the plaintiff did not contemporaneously observe one or the other of the injury-producing 
event or the harm that it caused.  (See Justus (the harm – death – and the ); Breazeal 
(both event and harm); Meighan (the harm – heart attack); Hurlbut (both event – fetal heart 
deceleration during cesarean surgery – and the harm – brain injury).  Here, plaintiff alleges 
he did. 

 
Finally, the court notes defendant’s argument that “certainty of the injury is necessary to 

establish the requisite perception of the injury-producing event,” but does not find it persuasive.  
(Reply Brief at 4:7.)  This language comes out of Scherr v. Hilton Hotels Corp. (1985) 168 
Cal.App.3d 908, which held that a wife could not recover on an NIED claim for witnessing 
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television coverage of a fire at a hotel where she knew her husband was staying without alleging 
that she saw her husband injured by the fire.  Her deduction that he may have been injured 
because she knew he was at the hotel was not enough.  This language does not appear to be a 
separate test or an additional requirement for recovery but a mere explanation why courts 
require contemporaneous perception of the injury-producing event and awareness that it is then 
causing injury.  If this language has any relevance after the California Supreme Court settled on 
the final version of the test for recovery four years later in Thing v. La Chusa (1989) 48 Cal.3d 
644 it is best reserved as an extra explanation for denying recovery in cases where some injury-
producing incident occurs but the plaintiff cannot be sure it injured his relative, rather than as an 
additional requirement for recovery.  (See also Krouse v. Graham (1977) 19 Cal.3d 59, 76.) 

 
Hurlbut appears to be the only medical malpractice case defendant cites that adopts the 

Scherr language about certainty.  However, it applies that language in a slightly different 
context, where the issue was not whether plaintiff’s relative was actually the one injured, but 
rather whether the plaintiff was present in the room where the injury ultimately occurred, or only 
in a different room, where there seemed to be a growing danger of an impending injury that did 
not occur until later, at a different location, outside of plaintiff’s perception.  In any event, the 
injury did occur in a different room in Hurlbut, but the complaint alleges it occurred in the same 
room where plaintiff was located here. 

 

  

 7.  TIME:  9:00   CASE#: MSL16-04556 
CASE NAME: LVNV  VS.  MILES 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
The motion is granted.  The moving papers establish that the material facts have been admitted, 
pursuant to the Court’s previous order deeming defendant to have admitted matters contained in 
plaintiff’s requests for admission, which properly is the subject of judicial notice.  The Court has 
received no opposition. 
 

  

 8.  TIME:  9:00   CASE#: MSL17-00476 
CASE NAME: LEE  VS.  TREASURES JEWELRY 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO FORM INTERROGS. 
FILED BY MINA LEE 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party at the 7/24/17 CMC. 
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 9.  TIME:  9:06   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  VS.  JOSEPH SWEENEY 
F/L SPECIALLY SET HEARING ON: STAY DOMESTIC VIOLENCE PROCEEDINGS 
* TENTATIVE RULING: * 
 
 Respondent Joseph Sweeney moves for a stay of further domestic violence 

proceedings pending his action filed in United States District Court, Sweeney v. Cantil-Sakauye, 

et al. (U.S.D.C., N.D. Cal., C17-2777 (EDL)).  Mr. Sweeney’s request for judicial notice of 

the complaint in that matter is granted.  In that action, Mr. Sweeney asserts that the Domestic 

Violence Prevention Act (DVPA) is contrary to a number of provisions of the United States 

Constitution.  Currently, the pending application for a further restraining order against 

Mr. Sweeney has been the subject of several days of evidence, with another day of 

testimony expected. 

 California courts have jurisdiction to consider claims that its statutes violate the United 

States Constitution.  In this case, Mr. Sweeney has at times asserted that application of the 

DVPA to his conduct violated the First Amendment of the U.S. Constitution, but the federal 

complaint raises a variety of other claims that have not been raised in this Court.  If and when 

they are raised, they will be considered. 

 This Court expresses no view concerning the merits of the federal action, or the propriety 

of any relief Sweeney may seek in it.  Those issues will be addressed in due course by the 

District Court.  In the interim, however, this Court sees no reason to stay a long-pending 

proceeding, under a statute that has been in effect for a substantial period of time, based on 

claims that either have been resolved by the state appellate courts (the First Amendment claim), 

or have not been raised by Mr. Sweeney in this case. 

 The motion is denied. 

 

  

10.  TIME: 10:00   CASE#: MSL16-03907 
CASE NAME: KELSTIN GROUP  VS.  FALLEY 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Hearing vacated.  Dismissal of case filed 7/28/17. 
 

 

 


